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Message from the President
Praveen Mummaneni, MD, President

O

n behalf of the CANS board, I welcome you to the upcoming annual meeting
on January 13-15, 2017. Save the date for the MLK long weekend to join us at the Mark
Hopkins Intercontinental Hotel in San Francisco.

This year's theme is:

‘The Evolution of
California Neurosurgery Training and Practice’
Sessions will feature noted speakers from top training
programs in California, leaders from the AANS and CNS
Washington Committee, and invited dignitaries outside our
field.
Confirmed speakers include Rick Boop MD, AANS President
who will discuss issues related to residency and fellowship
training and Alan Scarrow MD, JD, CNS President-elect who
will discuss the changing medicolegal landscape.
In addition, we will have a panel including Shelly Timmons
MD, PHD (AANS/CNS Washington Cmte), Katie Orrico JD
(AANS/CNS Washington Cmte) and Jack Knightly MD
(AANS/CNS Spine and Periph Nerve Section Chair) to
discuss the "new" value based models for reimbursement
including "MIPS". We all need to be aware of the new
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proposals to limit traditional fee for service payments and replace the traditional payment
formula with value based payments and population management models. This will affect
access to neurosurgical care in our state. Do not miss this opportunity to have it all summarized
for you. No need to be surprised with the changes to your bottom line, learn how to anticipate
what is needed to be reimbursed for your hard work in patient care.
Let’s meet in San Francisco on January 13-15, 2017 and discuss strategies for the future.
Also do not miss the Congress of Neurological Surgeons meeting in San Diego on Sept 2428. CANS is a partner society for the 2016 CNS annual meeting.
See you in San Francisco!

Praveen Mummaneni MD
President, CANS
Professor and Vice-Chair
UCSF Neurosurgery
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Here come the Feds—to play or not to play their game
Randall W. Smith, M.D., Editor
A May survey by the group Blackbook Research said that out of 1,300 physician groups of five
clinicians or less, 67 percent of high Medicare-volume doctors said they foresee the end of
their independence due to MACRA and the MIPS option, citing worries about lack of
technology, financial resources and staff. The survey said 89 percent of remaining solo
practices expected to minimize their Medicare patient volumes so they aren't required to
submit reports for quality, clinical practice improvement activities or cost performance.
You can be exempted from MIPS in 3 ways:
1.
2.
3.

First year of practice/Medicare enrollment; OR
Under $10,000 of Medicare payments AND fewer than 100 patients; OR
Participating in an Advanced Alternative Payment Model

Based on these criteria, CMS estimates that 847 neurosurgeons will be exempt. The AANS/CNS
has recommended to CME that the payment cap should be $30,000; CMS will publish its final
MACRA/MIPS rules in October.
One must remember that if you qualify for exemption you will receive standard Medicare
payment and get annual general increases (currently scheduled to be 0.5%/year) but not be
subject to any penalties or eligible for any bonuses.
Clinicians who don't expect to earn any MIPS bonuses may simply decide not to participate in
all or part of MIPS, says Anders Gilberg, senior vice president of government affairs for the
Medical Group Management Association. He notes that some practices do this already under
the current reporting programs.
These practices view not participating as "strictly a return on investment (ROI) calculation," he
says. That is, they might decide that even the full 4% maximum penalty in 2019 is less costly
than having to reorganize their practices to comply with MIPS in 2017.
Gilberg acknowledges that when the maximum penalty under MIPS rises to 9% in 2022, the ROI
calculation changes significantly. The practice might then be forced to buy the infrastructure
that it had been putting off.
There is another downside besides penalties for low performance in MIPS: Low-performing
clinicians will see their MIPS scores published on the Physician Compare website, which began
posting Physician Quality Reporting System scores in 2016. John Peabody, MD, PhD, president
of QURE Healthcare, a San Francisco-based company that measures clinical quality of
practices, says more consumers are relying on such postings.
So what is the California neurosurgeon to do? Well, if you are a Kaiser, University of California,
hospital foundation or large multispecialty group employee, your organization will probably
opt to play the MACRA game since they have the bodies and budget to implement any
changes that MACRA dictates. These organization’s bean counters shudder at a 9% Medicare
income drop.
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Some reports have predicted that while more than 400,000 physicians and clinicians under
MACRA will see bonuses as high as 4 percent, 346,000 practices that have between one and
24 members will be penalized.
Solo or small neurosurgical practices will have to look hard and long at the options. Any
neurosurgeon in his/her 50’s might well choose to take the penalties, keep treating Medicare
patients to assuage referring sources and plan to quit the practice game ASAP and before
there are many -9% years. The younger neurosurgeon/small group probably will either play the
MACRA game on their own dime or just give up and be bought by a large organization.
It’s hard to imagine a real future for the independent neurosurgeon. It is also getting harder
and harder to imagine what the future holds for the California Association of Neurological
Surgeons when a huge majority of CA neurosurgeons eventually become employees. !

CANS MISSION STATEMENT
‘To Advocate for the Practice of California Neurosurgery

Benefitting our Patients and Profession’

Brain Waves
Deborah C. Henry, MD, Associate Editor

O

n my recent trip to Japan, I spent some time speaking with a post-graduate student
from Berkeley. He studies the visual cortex and memory. I mentioned that I have a
fascination with prosopagnosia (Greek for face and lack of knowledge), the relatively
recently discovered disorder of face blindness that affects approximately 1-2% of the
population including the late neurologist/writer Oliver Saks. He mentioned some peculiarities
of facial recognition when compared with routine memory. It seems that your day-to-day
memory tasks peak at age 20 while facial recognition’s apex is age 30.
Prosopagnosia may have its location partially in the fusiform gyrus of the ventral temporal and
occipital lobes. While disruption (for example by stroke or tumor) may lead to facial blindness,
those born with the disorder do not necessarily show any abnormality here. Though there
were scattered reports of the disorder in the 19th century, the term prosopagnosia was coined
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by Joachim Bodamer in 1947 when he reported three cases, including 24 year-old who
developed the disorder after sustaining a gunshot injury to his head. Then, in 2009, the
opposite condition was reported: super recognizers, people who never forget a face and can
recognize faces at different ages despite never seeing the person at that age.
Recently, I found a website (www.testmybrain.org) that allows you to test your ability to
recognize faces. Several celebrity faces sans hair are shown and you may either write the
name or state that you don’t know. Then you can select whether you’ve seen the face a few
times or not. In my multi-tasking mode, I scored slightly below average. I had no trouble
identifying the politicians. I had a lot of difficulty with the young pop stars with whom I also
could not tell you a song that they sing. With some, I could recognize the face but not recall
the name. I have to work very hard to recall names for a long period of time. I learn the 100
names of all my students for each semester, but then once they are out of the classroom, so is
their name. I’ve tried looking at nametags when I hear a name so that it is both a visual and
auditory experience. However, for me as for others, the main problem is a person’s first name
often does not bring about any visual picture. If I said the word “Peter” to you, what image
would appear in your brain? However, if I said “chair”, you would know exactly what I am
speaking about. Names are almost like homonyms and thus need to have some contextual
surroundings. If I said Donald or Hillary in the same sentence, I am sure two images would
immediately pop into your head though this might not happen in a non-election year and if
the names were not in the same sentence. It was probably much easier to recall names
hundreds of years ago when people were named either based on their occupation (Taylor,
Mason, Miller) or their relationship (Williamson, Stephenson).
I don’t have prosopagnosia, and I am clearly not a super-recognizer. As for my inability to
remember people’s names long-term-I think I am not alone in this. So I did a little online
research on recalling names. There does not appear to be a dedicated brain area for this. I
can use that excuse in the future too. !

NOMINATIONS FOR 2017 BOARD of DIRECTORS and
AWARDS are attached to this email! PLEASE fill out
and return to Emily@cans1.org
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DO YOU KNOW A NEUROSURGEON NEW TO CALIFORNIA?
Tell them about CANS and Direct them to the CANS website:
www.cans1.org! There is a membership application on the site!

Transitions in Neurosurgery
John Bonner, MD, Associate Editor

O

n May 18, 2016, the Wall Street Journal published an article by attorney James B. Lieber
discussing the problems with mortality in hospitals. The article noted that medical error
“kills” between 210,000 and 440,000 Americans each year – the third leading cause of
patient death behind heart disease and cancer. Mr. Lieber provided several suggestions to
alleviate such problems.
First, Mr. Lieber noted that hospitals should adopt “structured handoffs” during the transition of
shifts. These “structured handoffs” between caregivers would categorize illness severity, detail
medical actions and provide crisis contingency plans. This approach would promote
communication between caregivers and could result in a 30% reduction in adverse events.
Second, Mr. Lieber advised that there should be a more active role for pharmacists in the
hospital setting. Mr. Lieber revealed that “[p]utting pharmacists in patient areas decreased
errors by 45%, and cut errors leading to death or severe harm by 94%.”
Third, Mr. Lieber stressed that hospitals needed to “get serious about infection.” CDC
guidelines should be followed in all hospital circumstances, not just after a major outbreak, as
is currently the case. Such an approach could positively address the more than 700,000
patients and 75,000 deaths of patients who become infected in hospital settings each year.
Fourth, Mr. Lieber reported that diagnostic error (misdiagnosis, delayed diagnosis, partial
diagnosis and over diagnosis) need to be addressed. According to Mr. Lieber, diagnostic error
results from physician bias, knowledge gaps and lack of teamwork. Mr. Lieber opined that
“physicians should be able to bring pathologists and radiologists into the loop to make sure the
correct test is ordered and the right diagnosis is offered.”
Fifth and last, Mr. Lieber advised that electronic records should be “interoperable”. Mr. Lieber
noted that currently, “only 14% of clinicians share data with doctors beyond their care
organizations, impeding diagnosis and jeopardizing treatment.” Mr. Lieber urged that
“providers … should work to lower these firewalls as soon as possible.”
===
Medical care has continued to change in ways many of us have not suspected. An example
is telemedicine. Internet connections between physician and patients are an example of

6

California Association of Neurological Surgeons

Volume 44 Number 7 July 2016

health providers turning to electronic communication to do their jobs.
Phone, email and webcam link physicians and patients together, especially when there is
significant distance between the two. Thus, such an approach may benefit those in rural
settings. Early detection and diagnosis as a result of such communication may help patients;
yet, this cannot replace personal physician care of patients. Indeed, well-known, large
hospitals are now utilizing and allowing telemedicine, which I consider a poor decision as
personal patient care declines. Telemedicine may decrease the amount of medical care
payment, but the amount of payment proper to such telemedical care is debatable
compared to personal medical visits.
Currently, about 39% of patients are not aware of telemedicine communication; and many
aware of the system prefer not to use it. Forty-two percent prefer to continue personal doctor
visits. In my opinion, the quality of care may decrease if telemedicine is used rather than
personal physician care. !

Tidbits from the Editor
Neurosurgeons top Sunshine Act data
CMS has released the most recent Open Payments Program (aka, Sunshine Act) financial
data. To check the accuracy of the information reported/attributed to you by the
device/PhRMA industry, you may want to go to the CMS open payment website Click here.
The report highlights that neurosurgeons receive among the highest average payments
($26,000 annually) from industry.
We presume this is the average among those neurosurgeons that receive largesse and not the
average among all neurosurgeons. This writer never got a dime and continues to be
disgruntled about that.

Low response rate for Medicare part B revalidations
Noridian, Medicare’s administrative contractor for California, reports that only 19 percent of
physicians have responded to the most recent Medicare Part B revalidation notices. Noridian
is in the process of deactivating Medicare billing privileges for physicians who received a
revalidation notice from Noridian but did not turn in a completed application to the Centers
for Medicare and Medicaid Services (CMS) prior to the most recent deadline of May 31.
If you are deactivated for failure to respond to a revalidation notice, you must submit a
reactivation application. The date of receipt of the reactivation application will be the new
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effective date for your Medicare billing privileges. Noridian will not apply a retroactive
effective date and no payments will be made for the period of deactivation.
If a revalidation application is received but incomplete, Noridian will contact you for the
missing information. If the missing information is not received within 30 days of the request,
Noridian will deactivate your billing privileges. If your revalidation application is approved, no
further action is needed.
If you do not know when you are up for revalidation, you can look up your revalidation date
through the CMS look-up tool. Those due for revalidation in the near future will display a
revalidation due date. All other providers/suppliers will see "TBD" in the due date field.
For more information on the revalidation process, see MLN Matters #SE1605.

Dealing with medical marijuana
OK, so you are a neurosurgeon. Any of your cancer patients who are on drugs that can save
their life often experience profound nausea that impairs their ability to sustain treatment and
the quality of the life that you are trying to extend. These patients will likely get any medical
marijuana from the oncologist. But how about your spine or trigeminal neuralgia patient with
pain you are monitoring and treating? That patient has problems with the analgesics you
prescribe and asks for your help. You want to suggest marijuana, which is legal for medicinal
purposes in California, but you are worried about the liability.
According to CA law, medical cannabis can be recommended for the treatment of pain,
especially neuropathic pain, nausea, and other conditions most of which are not likely to be
dealt with by a neurosurgeon. California law prohibits disciplining a physician for
recommending cannabis for treatment of a serious medical condition the definition of which
includes pain. However, the Medical Board of California can and does take disciplinary
action against physicians who fail to comply with accepted medical standards when
recommending cannabis. These standards include the following:
1. History and good faith examination of the patient.
2. Development of a treatment plan with objectives.
3. Provision of informed consent including discussion of side effects.
4. Periodic review of the treatment’s efficacy.
5. Consultation, as necessary.
6. Proper record keeping that supports the decision to recommend the use of medical
marijuana [cannabis].
Jeff Segal, MD, JD on a July 22nd Medical Justice/eMerit blog looks at some of these issues and
how they can be addressed so that you can be comfortable if you want to offer this option to
your patients.
The essential point is that you are not prescribing. Because the DEA classifies marijuana as a
Schedule I drug under the Controlled Substances Act (the same class as heroin and LSD), it
cannot be legally prescribed.
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The operational process of making the recommendation is also fundamentally different from
prescribing. Unlike the prescribing of a medication, in which you actually create a personal
order to release a specific drug in a specific dosage and at a specific schedule to the patient,
all that you are doing vis a vis medical marijuana is certifying that (1) after a thorough physical
examination and review of appropriate records, you have determined that this patient has a
qualifying condition that your state recognizes; and (2) that the potential benefit to this patient
is greater than the potential risk. You are therefore only a gatekeeper to what is, after your
involvement, then allowed in a conditionally permissive system.
In the absence of an established Standard of Care for recommending marijuana, a good
model to look to is that used when prescribing opioids: first document your rationale for
making the recommendation, importantly including the failure of other alternatives, and then
document that you discussed the risks, including addiction, and gave any appropriate
warnings (such as not to drive or operate heavy machinery), using a disclosure form that the
patient signs. Such maneuvers should prevent the patient or others from prevailing in a
malpractice suit against you. Although CA does not yet require you to check the prescription
database (CURES) on a patient before you make this recommendation, it would be wise to
also document that you did so and that you found no drugs listed that would contraindicate
the use of marijuana.
Do I need to inform my malpractice carrier even though I am not actually prescribing?
Yes.
There are no specific exclusions from coverage by companies based on recommending
marijuana in a state where that is legal, but not informing your carrier of a material change in
how you practice may leave a claim excluded. So do not try to slip through on a semantic
technicality about “prescribing” “FDA-approved” medications. Medical marijuana is not FDA
approved.
The insurer will probably want to know how often you make this recommendation and in what
circumstances. You will want to get their acknowledgment in writing that a recommendation
for marijuana will be covered under your policy. If your carrier will not provide that then you
may try to get coverage through a surplus lines carrier. If that is not possible then refer your
patient to a doctor willing to make the recommendation. In other words, although there have
not yet been cases of malpractice claims in this area, in case you are the defendant in the first
such case, you want to have insurance coverage in place.
What if my patient injures themselves or someone else while using the marijuana I
recommended?
This paradigm is no different from that which applies whenever you prescribe a medication or
administer a treatment that impairs a patient’s consciousness: you are liable to the patient
and to those they foreseeably harm. However, that liability is vitiated by fulfilling your duty to
warn the patient of the limitations on their activities when using marijuana and about issues like
keeping edibles away from children and documenting that you did so. If they then ignore that
advice and harm themselves or someone else, you should avoid liability.

9

California Association of Neurological Surgeons

Volume 44 Number 7 July 2016

Of course, the limitation on this is that you must have a reasonable belief that the patient is
taking the warning seriously. If you recommend marijuana for a patient who is clearly ignoring
you or not taking the matter seriously, your liability remains.
Even though medical marijuana is permissible in my state could I be arrested by the DEA under
Federal law?
Not if you act properly.
The seminal case on whether the DEA could pursue a doctor who recommended marijuana is
Conant v. Walters (2000). The court held that the federal government could not punish or
threaten to punish a physician for recommending marijuana to a patient if that
recommendation was based on the physician’s “sincere medical judgment” that marijuana
would help that patient. On a later (2002) appeal by the government that affirmed this
decision the fact that making this recommendation is protected under the First Amendment
was emphasized.
Of course, the “sincere medical judgment” standard must be met. Physicians can still face
criminal liability if the recommendation is not based on that – if they are basically just giving
out access to marijuana – or if they are otherwise not compliant with state law.
In 2013, the Department of Justice went further and advised US attorneys to not pursue actions
against certifying physicians in states that allow medical marijuana. In other words, to the
extent that you are operating appropriately within your state’s guidelines you will not be
committing a state offense and the Feds will choose to ignore what would be an offense in
their system.
Could this affect my hospital privileges?
The problem that you can face here is that facilities and health plans that participate with
Medicare and Medicaid must sign an agreement that states that they are in compliance with
all Federal laws and, as we noted earlier, marijuana is still illegal at a Federal level. You will
therefore not be able to make the recommendation from an on-premises office or clinic. But
the hospital may also bar you from doing so from your own office if you have a close
connection with it, such as a staff appointment, rather than merely having privileges. As with
your insurance carrier, this is a matter that you want clarified up front rather than trying to
repair a problem later.
In summary: Recommending marijuana is an accepted and medically respectable approach
to several conditions. A doctor considering doing so should familiarize themselves with the law
in their state and make sure to comply fully with it as this will not only protect their state license
but keep them under the radar of Federal authorities which have the discretion to not
prosecute legitimate medical usage. Although there have not been malpractice actions
based on recommending marijuana, a doctor engaging in this should have adequate
coverage in place. The doctor should also make sure that their affiliated hospitals accept this
activity.
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Telemedicine—an evolving concept
Continuing the ongoing debate about telemedicine, the Texas Medical Board has stated that
a defined physician-patient relationship has to exist before a physician may prescribe
dangerous or addictive medications. The necessary relationship is defined as established
through either an in-person examination or an examination by electronic means with a health
care professional present with the patient.
We believe this is similar to the Medical Board of California’s position on telemedicine which
requires some doc to have examined the patient and communication of that exam to the
tele-doc (not a PA or NP) who can interview the patient and then recommend meds if
appropriate which the on-site doc then has to actually prescribe. Further, physicians using
telehealth technologies to provide care to patients located in California must be licensed in
California. Browse by category
AMA Wire brings to our attention the case before a United States Court of Appeals that could
restrict a state medical board from protecting patient safety through the regulation of
telemedicine in that state. At stake in Teladoc, Inc. v. Texas Medical Board is whether the
Texas Medical Board has demonstrated immunity from federal antitrust laws. The Court of
Appeals is being asked to determine whether the Board may be held liable under the antitrust
laws for its rule requiring a “defined physician-patient relationship to exist before a physician
may prescribe dangerous or addictive medications. The necessary relationship is defined as
established through either an in-person examination or an examination by electronic means
with a health care professional present with the patient. Patient safety is the guiding force
behind the Texas Board’s rule. With certain telephonic consultations, there may be no
observation or physical examination of the patient, and there may be no laboratory or other
diagnostic work that the physician can use to determine a diagnosis and course of treatment.
Teladoc, which uses telecommunications to connect patients and physicians, provides
services in a way that would allow physicians to prescribe medications without the
establishment of the required patient-physician relationship. Teladoc alleges that if the Board’s
rule is valid, Teladoc would be limited in the way it could carry on business in Texas. It contends
that this rule is anticompetitive and seeks to hold the Board liable under federal antitrust laws.
“Telemedicine offers significant potential benefits to patients, including expanded access to
medical care,” the Litigation Center of the AMA and State Medical Societies said in an amicus
brief. “At the same time, telemedicine is inappropriate for certain medical conditions, and it
carries risks. Because a physician treating a patient remotely may be called upon to act with
limited information, the quality of care may suffer, and a potential exists for fraud and abuse.”
“Given the complex and evolving state of telemedicine,” the brief said, “Texas’ balance of
reliance on the expert board to act in the first instance, with state supervision as needed, is
entirely appropriate—and should not be subject to second-guessing under the federal
antitrust laws.”
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End of Life Option and the Neurosurgeon
The Medical Board of California, in their Summer newsletter, clarified which docs can act as
the physician of record in the use of the End of Life Option Act. According to the MBC, the
Act specifies that the patient’s “attending physician” needs to do most of the work and fill out
most of the forms. They point out that the law specifically defines “attending physician” as the
one who has primary responsibility for the healthcare of the patient and treatment of the
patient’s terminal disease. A neurosurgeon is unlikely to fulfill the criteria for attending
physician but may be called upon to be a consulting physician which simply means an
evaluation and statement that the patient appears competent to make healthcare decisions
and has a terminal illness defined as an incurable and irreversible disease that has been
medically confirmed and will, within reasonable medical judgment, result in death within six
months. The single page form to be completed by the consulting physician is available at
https://www.cdph.ca.gov/Pages/EndofLifeOptionAct.aspx.

Opioids and Driving
As every neurosurgeon probably knows, prescribing opioids carries with it the requirement that
you counsel your patient on driving while taking those medications. We all know patients
often decide to drive while on opioids and we are not responsible for their decisions but we
are responsible to document that we counseled them about the issue. A UCSD organization
called TREDS (http://treds.ucsd.edu/) has a good web site that addresses this issue and
provides a number of useful guides that can be given to patients. At a minimum, you should
enter into your medical record that you did counsel the patient to not drive while taking
opioids. !

Thought for the Month:
My body, 77 years old, appears to be
leading my mind which feels about 50.
I suspect my body will win.
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Meetings of Interest for the next 12 months:
Western Neurosurgical Society: Annual Meeting, September 9-12, 2016, Carlsbad, CA
CSNS Meeting, September 23-24, 2016, San Diego, CACA
Congress of Neurological Surgeons: Annual Meeting, September 24-28, 2016, San Diego, CA
North American Spine Society: Annual Meeting, October 26-29, 2016, Boston, MA
California Neurology Society: Annual Meeting, November 11-13, 2016, Santa Barbara, CA
Cervical Spine Research Society: Annual Meeting, Dec 1-3, 2016, Toronto, Ontario, Canada
AANS/CNS Joint Pediatric NS Section: December 5-8, 2016, Orlando, Florida.

CANS, Annual Meeting, January 13-15, 2017; Mark Hopkins Hotel, San Francisco, CA

North American Neuromodulation Society: Ann. Meet., January 19-22, 2017, Las Vegas, NV
AANS/CNS Joint Cerebrovascular Section: Ann. Meet., February 20-21, 2017, Houston, TX
Southern Neurosurgical Society: Annual Meeting, February 22-25, 2017, Orlando, FL
AANS/CNS Joint Spine Section: Annual Meeting, March 8-11, 2017, Las Vegas, NV
AANS/CNS Joint Pain Section Bi-Annual Meeting, 2017 TBA
CSNS Meeting, April 21-22, 2017, Los Angeles, CA
AANS: Annual Meeting, April 22-26, 2017, Los Angeles, CA
Neurosurgical Society of America: Annual Meeting, 2017, TBA
Rocky Mountain Neurosurgical Society: Ann. Meeting, 2017, TBA
New England Neurosurgical Society: Annual Meeting, 2017, TBA

Any CANS member who is looking for a new associate/partner/PA/NP or who is looking for a position (all
California neurosurgery residents are CANS members and get this newsletter) is free to submit a 150 word
summary of a position available or of one’s qualifications for a two month posting in this newsletter. Submit
your text to the CANS office by E-mail (emily@cans1.org) or fax (916-457-8202)—Ed. !

T
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he assistance of Emily Schile and Dr. Praveen Mummaneni in the preparation of this newsletter is
acknowledged and appreciated.

•

To place a newsletter ad, contact the executive office for complete price list and details.

•

Comments can be sent to the editor, Randall W. Smith, M.D., at rws-avopro@sbcglobal.net
or to the CANS office emily@cans1.org.

•

Past newsletter issues are available on the CANS website at www.cans1.org.

•

If you do not wish to receive this newsletter in the future, please E-mail, phone or fax Emily Schile
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