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President’s Message: A 

Change Has Gotta Come 

“Action is the key to all 

success.” — Pablo Picasso 

With a renewed focus on 

training and certification 

in notches neurosurgery, 

but surgical medical 

specialties in general, I believe we have to bring new 

things to the forefront of training.  The importance of 

physician advocacy has become critical to the new 

state of normal in medicine. We have seen the 

corporatization of healthcare in every sense of the 

term.  As neurosurgeons, we found ourselves on the 

back foot year after year and time after time when 

new legislation that determines how we practice, 

where we practice, and the amount of money we 

make practicing kept rolling downhill to us.  It's high 

time we taught our residents how to advocate for 

themselves and their patients. 

During my training, it was difficult to get two minutes 

to rub together. In fact, getting a decent meal became 

a challenge during the middle of my residency, and I 

was living on Tyson chicken fingers. I'm sure all of us 

can attest to this, but our physical and mental health 

were probably on the back burner to everything that 

is training. However, we did have dedicated academic 

days, which were mostly taken up by didactic 

lectures. I was not even familiar with how the 

structure of the governance of our specialty worked 

until I was about six years out of residency. In fact, 

everything about the legislation of medicine was 

completely foreign to me until I started to look into it. 

We had next to nothing in terms of familiarity of the 

politics of medicine, the history of medicine and its 

political ramifications, nor even anything regarding 

how I could advocate for my practice. 

In fact, I only became familiar with any of this after I 

became a member of CANS. Some people may know 

better than me, but I believe it was about 2016 when 

I was asked to be a Director of the South by Dr. Holly. 

I had begun to dabble a little bit in advocacy.  

Frustration came quickly as it seemed there was 

nothing we could do. It had been about seven years 

in practice and about four years since Obamacare 

really began in earnest and it became clear the climb 

was uphill and figuratively coated in motor oil.   

All I could understand was that most, if not all, 

program directors and chairpersons were full speed 

ahead on all of it. In fact, I recall several lectures I 

attended at institutions around town, where there 

was a very heavy insistence on compliance and a 

feeling of almost desperation, trying to make sure all 

the boxes were checked on our benchmarks.  There 

never seemed to be any questioning of why we were 

doing this nor what we could do to push back against 

it. There is a special kind of internal disquiet that 

happens when you know you're doing stuff you aren’t 

sure is even going to make a difference.   

Instead, I 

watch 

program 

directors 

bend the 

knee to 

hospital 

administrators once again and castigate residents and 

their partners when benchmarks weren't met. Length 

of stay became an outcome in end of itself.  Surgical 

site infections, which can sometimes happen, and 

which are awful and obviously require a lot of work to 

fix, became a never event.  Time after time we were 

told by administrators and people with clipboards 

how we should practice.  Some of us became 

physician administrators, and essentially became 

prison guards in the jail of imaginary outcomes. 

To be fair, not a lot of people had a choice. Depending 

on the relationship to practice or department had 

little to no ability to push back.  There was no viable 

or safe channel to express reservation or even 

opposition to the continued pressures put on 

surgeons.  On the private side, it became very clear 
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that the financial outcome and effort at meeting 

these benchmarks would be a wash. For myself, every 

dollar that was made on meeting or exceeding the 

benchmarks was eaten up by fees for a consultant to 

submit the report, which in and of itself became 

incredibly nebulous. I didn't even know where to 

send it to. 

There has never been safe space to complain to, nor 

it seems people who were willing to say, “stop it - this 

is nuts.”  It became painfully obvious that I had to 

look find other avenues.  Eventually we all have to 

work through means outside of our individual 

practices and departments. That is exactly where 

advocacy comes in. 

I would argue that the skill of advocacy should be in 

the armament of any surgeon.  If not for the fact I 

could advocate for myself, I would have probably 

been out of business at this point.  At one point, my 

application for Medicare became mired in a purgatory 

of lost paperwork. If not for my advocacy work, I 

would not have known to reach out to my 

congressman, Mr. Ted Lieu, who on more than one 

occasion after that point saved my practice.  His office 

acted as a force multiplier so that I could get my 

practice sorted out and money to start flowing again.  

Even at one point, I had to involve a small business 

ombudsman (https://www.sba.gov/about-

sba/oversight-advocacy/office-national-ombudsman), 

which I didn't even know existed when I was having 

more problems with Medicare.  In fact, none of my 

problems with Medicare were due to noncompliance 

or patient issues, but purely paperwork. It became a 

Sisyphean task to simply get paid. 

The hard lesson is that advocacy is so important and 

has never been more important than in this moment. 

It should not be looked at as heresy to disagree with 

how things are. 

 

We just received an efficiency cut, that was put in 

place because we were doing better and have met 

the benchmarks that were set before us. Again, we 

are asked to do more with less and since we are so 

efficient, we should get paid less.  I would stress that 

this is something that I find unacceptable.  Usually, 

people who are high performers make more money.  

This perverse disincentive will only push things in the 

wrong direction.  And again, it has become apparent 

that whosever administration we are under, whether 

it be from the right or the left, the up or the down, 

the capitalist or the socialist, we will always be on the 

losing end unless we push for ourselves and our 

patients.   

To that end, we have to teach our residents and even 

our partners and colleagues how to advocate.  We 

should dedicate one to two days a quarter and bring 

in speakers who are physician advocates.  These 

advocates should be physicians themselves and share 

their knowledge and experiences.  They should be 

from both political parties and representing varied 

socioeconomic stances.  This is because we invariably 

fall into the partisan trap set for us by the insurance 

companies and hospital lobby groups.  When we 

sneeringly point out how "wrong” someone is 

because of a political affiliation, we’ve already lost 

the script.  Instead of trolling them, we should be 

educating them, but we should also allow for the 

possibility that our stance is wrong as well.  In the 

illusion of infallibility as Jonathan Haid points out in 

“The Righteous Mind,” we are setting ourselves up for 

failure and creating an endless cascade of doubling 

down on wrongheaded thoughts.   

We should eschew political allegiances and focus on 

how we can get our jobs done well and inoculate 

ourselves from the interference of stakeholders, 

whose only job is to squeeze more blood out of the 

stone.  We should familiarize ourselves with 

important issues like 340B and Section 6001 of the 

Affordable Care Act and why these are harmful to 

https://www.sba.gov/about-sba/oversight-advocacy/office-national-ombudsman
https://www.sba.gov/about-sba/oversight-advocacy/office-national-ombudsman
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competition and physician autonomy. We should 

teach our residents the importance of organizations 

like the CSNS and how they can become involved. 

I am happy to see so many young people joining our 

organization and becoming active members. In fact, 

I've seen some of our new members at the AMA 

meeting and I have become very convinced we can 

make things better, but we have to encourage those 

who are not currently active in the socioeconomic 

aspects of our specialty to get interested. As my 

colleague Elad Levy said in a recent podcast we did 

for the CNS, it's important to lean into your strengths.  

Maybe not everybody will want to be a 

socioeconomic warrior, but we should all learn some 

basic moves.  And we should avoid trolling other 

physicians who are trying to advocate.  Instead, we 

should discuss rather than sneer and understand 

where they're coming from and pull them out of 

frustration into self-actualization.  They most 

assuredly will not and should not agree with 

everything we want to accomplish. We can all agree 

that where we are right now only leads to a slippery 

slope of complete loss of decision-making and 

efficacy.  This should not and cannot stand.   

I call on all program directors and chairpersons to 

teach their residents how to fight for themselves and 

for their patients, not just with skills and knowledge, 

but with actual ability to find solutions for the 

problems plaguing our system. 

Chazak (strength) 

Brian 

Neurosurgical Economics: 

The Business of Codes 

Anthony DiGiorgio, DO, MHA 

Most people believe that a 

medical diagnosis represents 

some underlying biological 

truth. There’s a term in the chart, it’s on all the 

paperwork, it even has its own code associated with 

it. 

This isn’t reality though. As an example, take a 

hypothetical follow up in an aneurysm patient, 

someone recovering well, nearly back to normal, with 

just occasional headaches and some “brain fog.”  

The patient pulls up her chart on the patient portal 

and asks why she’s listed as having both a traumatic 

intracranial hemorrhage and a non-traumatic one. It 

makes no sense. In fact, her chart now carries 28 

separate diagnoses. Her story is classic: she was 

walking down the dairy aisle when she collapsed. 

Some assumed she slipped. EMS found her conscious 

but delirious. In the ER, the doctor, rushing to order a 

CT, entered “fall” as the required diagnosis code to 

get the scan approved. 

When the scan showed blood in her brain, the ER 

doctor coded traumatic intracranial hemorrhage. The 

patient had fallen; the blood must have come from 

trauma. But when neurosurgery was consulted, the 

pattern was unmistakable: aneurysmal subarachnoid 

hemorrhage. The vessel burst first, causing her to fall. 

Aneurysmal bleeds have a distinct CT appearance 

that is different from traumatic ones. An ER doctor 

isn’t expected to spot that. So, neurosurgery 

admitted her under the correct code: non-traumatic 

intracranial hemorrhage (I60.9, nontraumatic 

subarachnoid hemorrhage, unspecified). Yet all three 

codes (fall, traumatic bleed, non-traumatic bleed) 

remain in her record forever. She also picked up a 

hospital-acquired urinary tract infection, protein-

calorie malnutrition, and delirium. Those live there 

too. 

Now, in clinic, she mentions low back pain shooting 

down her right leg. The neurosurgeon also has 

expertise there, knowing it’s lumbar foraminal 

stenosis at L4-5 from facet arthropathy causing 

radiculopathy. But because she’s complained of this 
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to primary care, the ER, and pain management, her 

chart also lists lumbar stenosis, lumbar herniated 

disc, sciatica, lumbar degenerative disc disease with 

claudication, and plain “lumbago.” Which is it? 

Nobody knows. The chart is a patchwork of whatever 

code got the MRI approved, the injection authorized, 

or the surgery paid for. 

The same stacking happens everywhere. COPD: one 

note says J44.9 (unspecified), the ER adds J44.1 (with 

acute exacerbation) for a flare, and the pulmonologist 

throws in J44.0 (with acute lower respiratory 

infection) because the patient had bronchitis. 

Diabetes? The primary care doctor codes E11.9 (type 

2 without complications). The endocrinologist adds 

E11.40 (with diabetic neuropathy). The podiatrist 

codes E11.621 (with foot ulcer) for the wound clinic 

referral. These aren’t lies but rather compliance in a 

system that demands a code for everything. 

Yes, the doctors could go back through and clean her 

diagnosis list up, but nobody wants to take 

responsibility for that. The primary care doctor isn’t 

qualified to determine which lumbar spine code is the 

right one to keep in the chart. Plus, as many doctors 

routinely point out, they have become data entry 

clerks. Data already show that doctors spend 2 hours 

on the computer for every hour of patient care time. 

No patient wants their doctor spending even more 

time cleaning up messy data when they could be 

having more face to face time. There’s no incentive 

for doctors to clean up the diagnosis list. 

CMS requires diagnosis codes for every order, every 

billable visit, every procedure. The current version of 

these codes is ICD-10-CM, maintained by the WHO 

but expanded in the United States to more 

than 74,000 diagnosis codes. 

These codes mandate a granular, but ultimately 

useless level of detail. You can’t just write “heart 

failure.” You need systolic or diastolic, acute or 

chronic, left ventricular or combined: I50.23 (acute on 

chronic systolic), I50.33 (acute on chronic diastolic), 

I50.43 (acute on chronic combined). A neurosurgeon 

or orthopedic surgeon isn’t expected to know the 

precise diabetes subtype, yet the system demands it. 

That’s why the same degenerative-disc patient ends 

up with four near-identical low-back-pain codes: one 

for the MRI referral, one for the pain injection, one 

for the ER visit, and one for the surgeon’s pre-op 

note. 

The incentives go beyond insurance approval. During 

the COVID pandemic, the CARES Act added a 20% 

boost to the hospital’s DRG payment for any 

discharge that included the COVID diagnosis code 

U07.1. Now, when a code is that heavily incentivized, 

rational actors will respond. Hospitals tested 

everyone, trauma patients, car-accident victims, 

elective admissions. A positive PCR (which often 

picked up minute levels of virus in non-infected 

people), even asymptomatic or incidental, triggered 

the bonus. The public debate was brutal: patients 

were counted as “COVID hospitalizations” whether 

the virus caused the admission or not. Studies during 

the Omicron wave found 10–25% (and in some 

hospitals higher) of COVID-positive inpatients were 

incidental, admitted for something else entirely. Yet, 

because of the incentives, no hospital would dare 

exclude a COVID diagnosis if they had the opportunity 

to get the payment boost. 

At least COVID had a lab test. Plenty of diagnoses do 

not. Concussion is clinical, with no reliable biomarker, 

and no imaging requirement for mild cases. Autism 

spectrum disorder rests on behavioral observation 

and developmental history; no blood test or scan 

confirms it. Chronic fatigue syndrome (ME/CFS) is 

symptom-based and exclusionary. Fibromyalgia relies 

on widespread pain and tender points. Irritable bowel 

syndrome follows Rome criteria after ruling out other 

causes. Major depression, anxiety disorders, and 

ADHD are all syndromic. That does not mean these 

conditions are imaginary. It means they lack the kind 
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of objective boundary that makes them resistant to 

incentive distortion. 

Even when objective tests exist, they are often 

ignored. A large UK study of more than 14,000 

primary care patients coded with COPD found 

that only 52% had consistent airflow obstruction on 

repeated spirometry confirming the diagnosis. 

Another 11.5% had no obstruction at all on multiple 

tests, yet many continued receiving inhalers. 

To see how the incentives play out, look at what an 

autism diagnosis can generate. When a diagnosis 

unlocks hundreds of thousands of dollars in services, 

the diagnosis will proliferate. In Minnesota, the 

Medicaid autism program (Early Intensive 

Developmental and Behavioral Intervention, or 

EIDBI), saw providers balloon from 41 in 2018 to 328 

in 2024, a 700% jump. Payments exploded from 

roughly $6 million to nearly $192 million, a 3,000% 

increase. Federal investigators found fake diagnoses, 

billing for services never delivered, and kickbacks to 

parents. One provider alone extracted $14 million. 

Audits flagged 90% of recent claims as non-compliant 

in some reviews. Across related Minnesota human-

services programs, prosecutors estimate half or 

more of the $18 billion spent since 2018 may have 

been fraudulent. Are there children for whom these 

services are needed? Of course. But this is a clear 

example of the rich incentives that come with an 

arbitrary “autism” diagnosis. 

Ultimately, this system is used by CMS to control what 

doctors can do. Try ordering an MRI on a patient 

whose chart has the “wrong” code and the EHR 

blocks it. The software helpfully lists “approved” 

diagnoses, forcing the physician to comb through and 

find the closest one to reality to get the test 

approved. Multiply that by 20–50 patients a day and 

you’re burning hours on documentation instead of 

thinking about the human in front of you. 

There are even absurd diagnosis codes that reveal 

how ridiculous the system has become: 

• Z63.1 – Problems in relationship with in-laws 

• W56.21XA – Bitten by orca, initial encounter 

• V97.33XA – Sucked into jet engine, initial 

encounter 

• Y92.253 – Opera house as the place of 

occurrence of the external cause 

These aren’t jokes. They’re real, billable codes. They 

reflect a system that is cumbersome, needlessly 

granular, and ridiculous. The system demands 

extraordinary specificity for common conditions and 

devotes the same infrastructure to orca bites and jet 

engines.  

One argument for all this granularity is “data 

tracking.” Yet, because of all the misaligned incentives 

above, the data are often worthless. When diagnoses 

are shaped by billing incentives rather than biological 

reality, the dataset ceases to reflect disease 

prevalence. It reflects reimbursement rules. In one 

large analysis of patients, 40% carried both traumatic 

and non-traumatic intracranial hemorrhage codes 

despite a clear etiology. Any study trying to 

investigate outcomes or clinical course around head 

trauma versus aneurysm rupture is contaminated by 

a large cohort of patients with both diagnoses. The 

truth is buried under contradictory codes. 

This is gatekeeping by diagnosis code. Central 

planners decided that every clinical thought must be 

translated into their language, then used that 

language to ration, reward, and punish. The result is a 

chart full of contradictions, care distorted by 

incentives, and physicians turned into data-entry 

clerks. The patient gets lost in the codes. And the 

system keeps demanding more specificity because in 

a centrally planned healthcare economy, the 

planner’s need for control always outweighs the 

clinician’s need for clarity. 
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Socioeconomic Journal 

Club    

Khalifa Elmagarmid, 

Medical Student  

Inspired by Dr. Reihl’s 

discussion on the 

geographic 

maldistribution of neurosurgeons, it is worth 

examining another structural force that shapes our 

workforce: medical malpractice. Liability is not 

confined to hospital legal departments but rather 

influences how neurosurgeons practice, where they 

choose to work, which procedures they are willing to 

perform, how long they remain in the workforce, and 

how patients ultimately experience care. In a 

specialty that already faces inequitable access to 

care, malpractice is not a one-off legal threat but 

functions more as a chronic socioeconomic pressure.    

Nationally, neurosurgery remains one of the highest-

liability specialties in medicine. A study published in 

the New England Journal of Medicine reported that 

neurosurgeons face an annual malpractice claim 

involvement of 19.1%, the highest among all 

specialties studied. From a financial standpoint, 

neurosurgeons face some of the highest average paid 

claims in medicine, approximately $450,000 per paid 

case, with a substantial proportion exceeding $1 

million, particularly in pediatric cases. The breakdown 

of cases is not evenly distributed as intervertebral 

disc disease alone accounted for 20.6% of claims in 

the NEJM dataset, and six of the seven most litigated 

conditions involved the spinal column. However, it’s 

important to acknowledge that spinal procedures also 

constitute the majority of neurosurgical procedures. 

A joint study conducted by Harvard Medical School 

and the RAND Corporation examined malpractice 

exposure over an extended period of time, in which 

they found that physicians in high-risk specialties 

spend roughly 10% of their careers with an open 

malpractice claim. Regardless of the subspecialty 

within neurosurgery, dealing with malpractice is not 

rare but an occupational hazard.    

To appreciate the current landscape, we must first 

understand that California historically operated under 

a distinct legal environment. The Medical Injury 

Compensation Reform Act (MICRA), enacted in 1975, 

capped non-economic damages at $250,000 for 

nearly fifty years. This was a fixed number that 

became one of the most stable liability structures in 

the country, and a major factor in helping stabilize 

malpractice insurance premiums in high-risk 

specialties. Many states never adopted caps, and 

more than twenty states currently have no limit on 

non-economic damages at all. However, beginning 

January 1, 2023, California’s liability structure 

changed under Assembly Bill 35. Non-economic 

damages increased to $350,000 for non-fatal 

malpractice cases and will rise by $40,000 annually 

until reaching $750,000 in 2033. For wrongful death 

claims, the cap increased to $500,000 and will rise by 

$50,000 annually until reaching $1 million in 2033, 

after which it will adjust by 2% annually. Economic 

damages remain uncapped. This law has significant 

impact on the exposure future generations of 

neurosurgeons will face. Residents entering the 

workforce, early-career, and even private practice 

neurosurgeons will have to constantly adapt to this 

changing landscape and the downstream effects of a 

highly litigious environment.    

Insurance premiums reflect this increased risk. 

Neurosurgical malpractice premiums commonly 

range from $80,000 to $150,000 annually, depending 

on various factors such as geography, specialty, and 

even a surgeon’s history. In contrast, non-procedural 

https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://www.nejm.org/doi/full/10.1056/NEJMsa1012370
https://thejns.org/focus/view/journals/neurosurg-focus/49/5/article-pE2.xml#b5
https://thejns.org/focus/view/journals/neurosurg-focus/49/5/article-pE2.xml#b5
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https://hms.harvard.edu/news/malpractice-claims-loom-over-physicians-careers
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specialties may pay $10,000. These fixed costs 

influence career decisions, encourage hospital 

employment over independent practice, and 

accelerate consolidation into larger systems capable 

of absorbing risk. Liability exposure, therefore, is not 

only a legal issue but a meaningful contributor to 

consolidation trends that have been discussed 

extensively by Dr. Gantwerker and Dr. DiGiorgio in 

prior CANS newsletters.    

Malpractice risk also influences operative behavior. 

While discussing the liability climate, Dr. 

Papadopoulos, while serving as president of the 

Congress of Neurological Surgeons, mentioned that 

“the impact this crisis is having on patients cannot be 

understated. Many neurosurgeons are no longer 

performing high-risk procedures in an attempt to 

lower their professional liability insurance costs and 

minimize their risk of suit.” This concern was 

supported publicly by Dr. Roberto Heros during his 

time with the American Association of Neurological 

Surgeons, warning that increasing liability pressures 

could reduce trauma coverage and increase patient 

transfers which would disproportionately affect 

patients in rural regions who already face inequitable 

access to specialized care. In an environment where 

liability exposure becomes intolerable, the 

consequence is not only higher premiums but more 

importantly, it reshapes patient access to life-saving 

care. Complex services become more concentrated in 

metropolitan cities and the financial burdens 

associated with offering neurological service is placed 

onto rural communities ill-equipped to absorb these 

risks. At a procedural level, the medicolegal 

environment has influenced surgical decision-making. 

For example, the sitting position in posterior fossa 

surgeries offers operative benefits in certain cases 

such as improved visualization. However, because of 

its historical association with complications such as 

venous air embolism and consequently malpractice 

claims, many neurosurgeons or even 

anesthesiologists are often reluctant to employ it. 

Surgical strategy will always prioritize patient safety; 

however, it would be naïve to ignore the impact 

malpractice claims has on how neurosurgeons assess 

surgical risk.     

Beyond technical performance, data suggest that 

communication breakdown also played a significant 

role in the onset of malpractice claims. CRICO, the 

malpractice insurer for the Harvard medical 

community, reports that 49% of malpractice claims 

involve a communication breakdown, whether 

between physicians or between physician and 

patient. More specifically, these claims are 39% more 

likely to result in indemnity payment showing 

ineffective communication has tangible legal 

consequences. These breakdowns are rarely the 

product of indifference or incompetence. More often, 

they reflect the realities of a complicated healthcare 

environment. Shortened visits, RVU-driven 

productivity expectations, increasing documentation 

requirements, and even telemedicine workflows all 

reshape the clinical encounter. The time available to 

align expectations and clarify uncertainty has 

narrowed, despite the scrutiny intensifying.     

Addressing this communication breakdown requires 

first acknowledging that it exists. In one study 

examining physician–patient communication among 

orthopedic surgeons, 75% of surgeons believed they 

had communicated satisfactorily, whereas only 21% 

of patients agreed. This perception mismatch 

highlights how dissatisfaction can arise even when 

physicians believe they have fulfilled their 

communicative responsibilities, which sets the stage 

for medical malpractice claims. In neurosurgery, post-

operative outcomes can often vary despite proficient 

surgical technique, emphasizing the importance of 

being aligned on expectations.    

On the bright side, structured interventions 

demonstrate that liability patterns are modifiable. 

Vanderbilt University’s Patient Advocacy Reporting 

System (PARS) offers targeted feedback to clinicians 

https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
https://pmc.ncbi.nlm.nih.gov/articles/PMC1169547/
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with recurrent patient complaints. Over a fifteen-year 

period in a large orthopedic group, implementation 

of this protocol was associated with an 87% reduction 

in malpractice claims. These findings suggest that 

liability exposure is not purely an intrinsic risk in 

complex cases but rather it can be mitigated by a 

supportive administration dedicated to improving 

patient experience and deliberate communication 

improvement by the physician.    

An interesting study outside of medicine, further 

reinforces the importance of human connection. 

Research from Cornell University’s hospitality 

program demonstrated that a waiter could increase 

guest tipping by 15% through a brief touch on the 

shoulder. While healthcare is not hospitality, the 

principle is consistent, attentiveness and connection 

influence behavioral outcomes.    

Medical malpractice in neurosurgery is a meaningful 

force. It influences insurance costs, accelerates 

consolidation, guides surgical strategy, contributes to 

burnout, and affects access to emergency coverage 

particularly for vulnerable subsects of the population. 

California’s changing MICRA regulations reflects a 

shifting legal landscape, and national data show that 

neurosurgery remains among the most atrisk 

specialties in medicine.     

Technical excellence will always be the foundation of 

neurosurgery. But sustaining this specialty requires 

more than surgical skill alone. The long-term stability 

of neurosurgery depends on how risk is distributed, 

how systems are structured, and how trust is 

preserved between physicians and patients in an 

increasingly complicated healthcare environment. To 

maintain equitable access to life-saving care, 

malpractice cannot remain solely a courtroom issue 

reserved for lawyers and hospital administrators. 

CANS and its’ constituent members should be 

involved in advocacy efforts for healthcare systems 

that support, not undermine the physician–patient 

relationship.    

Thoughtful Malpractice Reform 

Anthony DiGiorgio, DO, MHA 

Khalifa Elmagarmid provides a thoughtful overview of 

why malpractice matters in neurosurgery, not merely 

as an episodic legal threat, but as a persistent 

occupational and economic pressure that shapes 

practice patterns, procedural risk tolerance, and 

ultimately patient access. In a high-acuity specialty 

where outcomes are inherently variable and 

complications are often unavoidable, it is not 

surprising that neurosurgery sits at the top of the 

liability hierarchy. The central contribution of this 

write-up is framing malpractice as a structural force, 

not a courtroom sideshow. That framing is correct.  

Where I would add caution is in the implied causal 

chain from malpractice to consolidation. Malpractice 

is certainly one lever nudging physicians toward 

employment and large systems, but the evidence that 

it is a primary driver of consolidation is far thinner 

than most of us assume. Much clearer engines 

include site-of-service payment differentials and 

facility fees, 340B and other arbitrage programs that 

reward organizational complexity, the fixed overhead 

of EHRs and quality reporting, Stark Law and 

regulatory complexity that punishes small entrants, 

the market power dynamics of hospital contracting, 

and the simple fact that administratively set prices 

blunt the signals that would otherwise attract 

physicians to unmet need. Malpractice fits into that 

ecosystem but we should be honest that the “proof” 

is more intuitive than empiric.  

The more important point is that patients deserve 

protection. We are not flawless. Errors occur. True 

negligence exists. Some patients are catastrophically 

harmed and deserve prompt, fair compensation 

without having to mortgage their lives to an 

adversarial legal process. The problem is that the 

American malpractice regime is a very inefficient way 

to achieve that moral goal. It is slow, expensive, 

https://pmc.ncbi.nlm.nih.gov/articles/PMC11608583/#:~:text=The%20PARS%20program%20was%20successfully,of%20reduced%20malpractice%20claim%20costs.
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unpredictable, and often decoupled from what we 

actually care about: preventing future harm and 

maintaining trust. Even worse, the medicolegal 

system does not operate in isolation. Physicians 

practice under a layered threat environment: civil 

litigation, medical boards, credentialing and peer 

review processes, NPDB reporting, and, particularly in 

an era of employment, hospital systems that can 

deploy these mechanisms as leverage. In the wrong 

hands, this becomes less “accountability” and more 

“institutional weaponry.” 

If we want a reform agenda that is genuinely pro-

patient and preserves the ability of surgeons to take 

on high-risk work, I would argue for stepping away 

from tort as the primary compensation mechanism. A 

better starting point is a no-fault compensation 

model, similar in spirit to New Zealand’s approach: 

patients harmed by treatment injuries can access a 

defined compensation pathway without having to 

prove negligence, while the system simultaneously 

narrows the role of adversarial lawsuits in routine 

medical injury. The key philosophical shift is 

separating compensation from blame. That improves 

equity (more harmed patients can access support), 

reduces transaction costs (less money burned on 

litigation), and creates a safer environment for 

disclosure and systems learning. The usual objection 

is that removing the threat of suit removes 

accountability; the answer is that accountability 

should be handled through transparent professional 

standards, licensing oversight for truly reckless 

conduct, and institutional quality systems, not by 

forcing every complication through a negligence 

lottery. 

We already have a domestic analogy: the vaccine 

injury framework. As a society, we recognized that 

rare but real injuries can occur even when a product 

is socially valuable and appropriately used, and we 

built a no-fault channel to compensate injuries while 

stabilizing the broader system. The same logic applies 

to neurosurgery. Our patients need a compensation 

pathway that is fast, fair, and predictable. Surgeons 

need a system that does not turn unavoidable risk 

into existential threat. A no-fault model is one of the 

few proposals that takes both of those truths 

seriously. 
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This figure, from https://www.jtaylor.com/news/cy-2026-medicare-physician-fee-schedule-proposed-rule, shows 

the net payment impact by specialty from two separate CMS adjustments in the 2025 fee schedule: CMS reduced 

PE in part based on the assumption that hospital-based work carries less practice expense than office-based 

practice. The wRVU cuts reflect CMS’s premise that the historic time/effort assumptions are now overstated as 

procedures and workflows become more efficient. The stacked bars separate how much of each specialty’s swing is 

driven by PE versus work. The practical takeaway is that specialties whose revenue is more exposed to overhead 

assumptions and frequently re-reviewed procedural codes get hit hardest, while others can appear to “win”—often 

not because they delivered better care, but because Medicare is budget neutral, so dollars cut from one area are 

redistributed to another. Stepping back, this is the predictable downside of centralized pricing: small, opaque input 

changes can create large cross-specialty funding swings unrelated to actual patient need or outcomes. And it also 

highlights a political feature of the system: when the pie is fixed, CMS can adjust the formula in ways that keep 

specialties arguing over slices rather than questioning why the pie is centrally rationed in the first place. 

Graphic of the Month 

https://www.jtaylor.com/news/cy-2026-medicare-physician-fee-schedule-proposed-rule
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Any CANS member who is looking for a new 
associate/partner/PA/NP or who is looking for a position (all 
California neurosurgery residents are CANS members and get this 
newsletter) is free to submit a 150-word summary of a position 
available or of one’s qualifications for a two month posting in this 
newsletter.  Submit your text to the CANS editorial office by 
emailing Anthony.digiorgio@ucsf.edu 
 

• To place a newsletter ad, contact the executive office for 
complete price list and details. 

• Comments can be sent to the editor, Anthony DiGiorgio, 

DO anthony.digiorgio@ucsf.edu   
• Past newsletter issues are available on the CANS 

website at www.cans1.org.    
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